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Chairman John DiPFieiro

And Members of the City of Johns Creck Board of Zoning Appeals
11360 Takefield Drive

Johns Creek, Georgia 30097

Ben Song, Director ,

City of Johns Creek Department of Community Development
11360 Lakefield Drive

Johns Creek, Georgia 30097

Re:  Letter of Appeal in Support of a Secondary Variance to Challenge and Appeal [rom
the Tnterpretation of City of Johns Creck Director of Community Development
Regarding the Current Zoning of that Certain Parcel of Real Property Located at
Street Address 0 McGinnis Ferry Road, City of Johns Creek, Georgia (Fulton Co.
Parcel No. 11 106003800242) (the “Property™)

Dear Chairman DiPietro and Members of the Board of Zoning Appeals:

This law firm and the law firm of Wilson Brock & Irby, L.L.C. represent Blanchard Real
Estate (the “Applicant™ in the above-captioned matter. This Letter of Appeal is submitted in support
of Applicant’s appeal, and corresponding secondary variance application (the “Application™), from
the administrative interpretation of the City of Johns Creek (the “City”) Community Development
Director (the “Director’™) concerning the zoning of the Property as determined by the Dircctor
pursuant to a letter dated May 29, 2020, which letter is attached hereto for reference as Exhibit A
(the “City Letter”). The Director’s inlerpretation of the zoning applicable to the Property as set forth
in the City I.etter concludes that the Property may not be permitted for commercial development
without being rezoned by virlue of it being zoned C-1 Conditional as set forth in Fulton County Case
No. 7-90-037, as later modified by M-91-023, M-92-030, M-95-052, and V-93-184 (the foregoing
zoning cases and their purported effect on the zoning of the Property, the “Fulton County
Conditions™).

Pursuant to the discussion that follows below, Applicant contends: (i) that the Fullon County
Conditions are no longer applicable to the Property; (ii) that the Property is zoned C-1, absent
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conditions, under the City’s currently elleetive zoning ordinance (the “Urdinance”j;[ and (iif) thal,
as such, the Property may be permitted [or commercial use without a rezoning. Accordingly,
Applicant respectfully requests the City Board of Zoning Appeals (the “BZA”) overturn the
Director’s interpretation that the Fulton County Conditions ﬂp}p[}f lo the Property, and rule that the
Property may be permitted for development as currently zoned.”

Procedural Background

On May 19, 2020, Applicant’s engineer, Haines Gipson & Associates (“HGA”) requested a
pre-application meeting with the City in [urtherance of Applicant’s proposed development of the
Property, After a serics of email correspondence in which the City refused to conduct the pre-
application meeting, Applicant received the City | etter.” Subsequent to its receipt of the City Letter,
on June 9, 2020, HGA tendered to the City an LDP Application (and the associated clectronic copies
ol the Sitework Plans and Hydrology Study which were uploaded to the City Sharefile site) for the
Property. Tn an cmail dated June 9, 2020, the Director rejected said tender and referred to the City
Lctter as support for said rejeetion.*

Applicant hereby appcals the matters set forlh in the City Letter by submission of a
secondary variance application in accordance with the procedures provided under J.C.C.O., app. A,
Section 22.8. This letter, and the Application offered herewith, are submitted pursuant to the
aforementioned code section on secondary varianees provided under the Ordinance.

Factual Background

The Property is located at (he southeast corner of the MeGinnis Ferry Road and Medlock
Bridge Road intersection and is owned by JC Land Investment, LI.C (the “Owner™). In its current
form, the Property is not improved for any commercial use and [catures a City entrance monument,
and a stand of Magpolcs (neither of which are Cily owned).

According to the City Letter, the last rezoning action pertaining to the Properly occurred in
October of 1995, where the Fulton County Board of Commissioners approved M-95-052 and V-95-
184, The Director states that these are the former zoning cascs which specifically cause the current
attachment of the Fulton County Conditions to the Property (the “Relevant Cases™). In pertinent
part, the Fulton County Conditions provide that the Property shall be “developed as a park as shown
om the sile plan referenced in condition 2.a pursuant to 957M-052 NFC.” Said site plan, provided by
illustration in the City Letter, calls for landscaping and limits use to recreation. By virtuc of the

! Jomms CREEE, G, ZOMMG Conk, arl, | ef seq. (2019) (hereinatter, cited as “City of Johns Creek Code of
Ordinances (“J.C.C.0O."), app. A, arl. |, ef seq.™). See also 1.C.C.O., app. A, § 1.1 (“The Zoning Ordinance of the
City of Johns Creek, Georgia [Ordinance No. 2010-05-08, adopted May 24, 2010] is hereby adopted to read as
follows.™).

21C.C.0, app. AL, §22.2.2 (“The [ZBA] shall have the following powers and duties under the provisions of this
Zoning Ordinance . . . (B.) [to] hear and decide appeals from the interpretation of any of the provisions of this
Ordinance by the Director of the Department of Communily Development . . ™).

? The comrespondenee referenced in this sentence is allached with the City Letter and included in Exhibit “A.”

* The comespondence referenced in this sentence is allached hereto as Exhibit “B*.
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purported Fulton County Conditions, as caused by the referenced site plan and the Relevant Cases,
Direclor concludes that “development of a commercial use on the [Property] is not a use by right,”
and that, “[before] the proposcd development can move forward, [Applicant] must apply for a
rezoning Lo revise the [Fulton County Conditions].”

Subsequent to the Relevant Cases the Dircctor alleges have caused application of the Fulton
County Conditions to the Property, the City incorporated in 2007, In January of 2007, the City
adopled its first zoning ordinance (the “2007 Ordinance”) by Ordinance No. 2006-12-39, and it
adopted its first zoning map (the “2007 Map™) by Ordinance No. 2006-12-40—to designate
application of the 2007 Ordinance, and the zoning classifications provided thereunder, to specific
parcels of property. Applying the 2007 Ordinance by reference to the 2007 Map, the 2007 Ordinance
designated the Property as being zoncd C-1. No further indication of the existence or application of
the Fulton County Conditions, or any conditions ol zoning preceding the City’s incorporation
applicable to any properly, were shown on the 2007 Map or provided for under the 2007 Ordinance.

In May of 2010, by Ordinance No. 2010-05-08 (the “2010 Ordinance”), the City adopted a
revised and amended zoning ordinance which substantially constitutes the Ordinance in ils current
form.” The 2010 Dl‘dimmcaﬁ created new zoning classifications which omilted any provision for a
conditional zoning class.” Further, it expressly slaled, in relevant part, that its adoption “shall
abropate any other regulations previously adopted or mued that are in conflict with any of [its|
provisions,™ and repealed all conflicting past ordinances.” Of note, however, the 2010 Ordinance
references the conceptual existence of zoning conditions as a delined lerm, but it states that such
condilions may only be placed on property by “lhe Mayor and City Council at the time of approval of
a rezoning and/or use permit.” r

Tn 2013, by Ordinance No. 2013-11-31, the Cily replaced the 2007 Map by adoption of a new
map (the “2013 Map™). Like the 2007 Map, the 2013 Map is also devoid ol any conditional zoning
category. Thereon, the Property is designated as C-1, with no clearly identifiable reference to the
existence of the Fulton County Conditions, much less their attachment to the Property."" The 2013
Map is the earliest iteration of the City’s presently effective zoning map (the “Current Map™),
which likewisc designates the Property as zoned C-1 (excluding any reference to conditions, much
less the lulton County Conditions).

Summary of Argument

* See supra note 1,
% For the remainder of this Letter, unless cxpressly indicated otherwise, any reference to the 2010 Ordinance and the
provisions found thereunder shall be considered a coextensive reference to the Ordinance and its provisions, in the
current form.
T1LCO, app. A, § 4.30.
1.0, app. A, § 26.2
FILC.C.O, app. A, § 31.1. (art. X30XT) (“The provision of any Ordinances or parts of Ordinances in conflict
herewith are hereby repealed.™).
i I C.C.0, app. A, § 3.3.26 (definition of “zoning cu:rndumm”}

! There is a mm,:,llanccus reference shown on the 2013 Map in an arca near, but not on, the Property which
provides the annotation “19902-037 7/5/1990",
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Pursuant to the forcgoing circumstances, with emphasis on the history of the Ordinance and
attendant zoning maps, Applicant submits that, as a maller of law, the Fulton County Conditions do
not apply to the Property, and that, as a resull, the Property is merely zoned C-1 under the Ordinance
and the Current Map, As an initial matter, it |5 ulaau that the 2010 Ordinance, and not the 2007
Ordinance, informs the Property’s current zoning.’ % This is supported by the analysis and order of the
Fulton County Superior Court in JC Flex, LLC v. City of Johns Creek, et al., CAFN 2014CV251539
(Mar, 8, 2017) (the “Fulton Order™)."” There, the court held that the 2010 Ordinance superseded and
replaced the 2007 Ordinance, and that the 2010 Ordinance is the City’s currently clfective zoning
ordinance.” Extending the analysis, the Fulton Order dictates that it is the present form of the 2010
Ordinance, together with the current version of the 2013 Map, which control the City’s zoning
regulations. '

The cffeet of the Fulton Order is meaningful to Applicant’s position because il is the text of
the 2010 Ordinance which shall govern the inquiry into whether the Fulton County Conditions
alleged to apply to the Praperly were properly incorporated from past zoning ordinances into the
present. In other words, conditions of zoning previously attached to property may not be implied
from past ordinances. They must be cxpressly incorporated by reference into the text of—e.g.—the
2010 Ordinance. See SDS Real Property Holdings, Ltd. v. City of Brookhaven, 341 Ga App. 862
(2017); Cherokee Co v. Martin, 253 Ga. App.393, 396 (2002). For a local ordinance lo properly
incorporate another document by reference, it must satisfy a four-part test: (1) it must sufficiently
identily the referenced document to climinate uncertainty as to what is being incorporated; (2) the
referenced document must be made public; (3) the document must be accessible to members of the
public actually or potentially affected by its application; and (4) the adopting ordinance must give
notice of this accessibility, See Newton Co. v. E. Ga. Land & Dev. Co., 296 Ga 18, 19 (2014).

Applying the . Ga. Land incorporation-by-reference test to the present circumstances, no
provision under the 2010 Ordinance properly incorporates any past conditions on the Property, let
alone the Fulton County Conditions which are the basis for the conclusion set forth in the Cily Letter.
To the cnntrary, the text of the 2010 Ordinance expressly repeals any pre-existing zoning
conditions,"” and it includes no reference lo conditions imposed by another jurisdiction prior to the
City’s incorporation in its delinition of “zoning conditions. 19 Pyrthermore, considering the scope
and effect of the 2013 Map,'” it contains no conditional zoning designation for any property in the
Cily. See also 3205, LLC v. City of Atlanta, A181A1059 (October 26, 2018) (in a decision of the
(Teorgiﬂ Court of Appeals, finding that, cven where a local ordinance expresses an intent that prior
zoning conditions continuc to apply, the lack ol an identifiable conditional zoning chssjﬂcatmn on a
zoming map may cause prior conditions to fail to be properly incorporated by reference).'®

12 See supra notes § and 9, and accompanying text cited.

" A copy of the Fulton Order is attached hersto as Exhibit “C” for ease of reference.

" 'I'he Georgia Supreme Court denied the City’s application for discretionary review of the Fulton Order, making
the Fulton Order final and nom-appealable.

1 Supra notes 8 and 9. Imposition of the Fulton County Conditions on the Property frigger 1.C.C.0., app. A, §26.2
because, if imposed, the Conditions would conflict with the uscs permitted as matter of right under the City's
prosent C-1 zoning class.

'8 Supra note 10.

' See I, Ga. Land, 296 Ga. 18 (2014).

¥ A copy of this opinion is attached hereto as Exhibit “D” for case of reference.
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Any miscellancous annotations and/or references found on the 2013 Map arc cryptic at best,
and would surely fail to property incorporate the Fullon County Conditions by reference under part
(1) of the E. Ga. Land lest. Putting aside part (1) of the E. (Ga. Land analysis, cven if the 2010
ordinance was found to have properly identificd the Fulton County Conditions by relerence,
gathering the applicable provisions from the public record of cases, resolutions, and orders
constituting the authority for the Fulton County Conditions is hardly a clear task. The meeling
minutes relied upon by the City in its interpretation of the zoning of the Property are incomplete,
cross-referenced site plans are missing, and the whole of the Iulton County Condilions” records are
sporadic and confusing.

Because the Ordinance, whether generally or as specifically applicable to the Property, fails
to properly incorporate by reference any past zoning conditions, let alome the records and documents
purported to give weight to the Fulton County Conditions, the Fulton County Conditions may not be
presently enforced as applicable to the Property. The effect of the non-applicability of the Fulton
County Conditions, then, is that the Properly is mercly zoned C-1 under the Ordinance and the
Cwrrent Map. Accordingly, by virtue of its standard C-1 zoning, the Property need not be rezoned for
the Applicant to obtain a land disturbance permit to put the Property to commercial use in accord
with its current C-1 zoning desipnation. Contrary to the Director’s assertion, Applicant may develop
the Property for commercial use pursuant Lo its previous attempt to commence the permitting process
as a matter of right.

Relief Requested

We, on behalf of the Applicant, respectfully request that the BZA reverse Director’s
interpretation with respect to (he Property's zoning by finding that the Properly is zoned C-1,
independent of any conditions (including, specifically, bul without limitation, the I'ulton County
Conditions), and that the Applicant may proceed under the City's permilling procedurcs as
repeatedly requested on May 19, 2020 through and including Tune 9, 2020.

Constitutional Notice

Denial of the relief requested in this Letter and under the Application provided herewith
would constitute an arbitrary and capricious act by the BZA without any rational basis therclore
constituting an abuse of discretion in violation ol Article 1, Section 1, Paragraph | and Section 11T,
Paragraph T of the Constilution of the State of Georgia of 1983, and the Due Process Clause of the
Fourteenth Amendment to the Constitution ol the United States.

A refusal by the BZA to reverse the interpretation of the Director of the Johns Creek
Department of Community Development would be unconstitutional and diseriminate in an arbitrary,
capricious and unreasonable manner between the Applicant and the Owner and owners of similarly
situated property in violation of Article 1, Section I, Paragraph 1 of the Constitution of the State of
Georgia of 1983, and the Equal Protection Clause of the Fourteenth Amendment to the Constitution
of the United States.
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